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DECISION/ORDER

Connolly, J. | |

The instant article 78 proceeding challenges respondents’ letter determination dated
August 19, 2008 which terminated petitioner’s pension benefits and his membership in the New
'fork State and Local Retirement System. It further required petitioner to return six years of
benefits amounting to $605,874.79 within 30 days. Petitioner had maintained part time
“employment” with various public alge.ucies, including three school districts,_ the County of
. Nassau, the Town of Hempstead and the Village of Valley Stream, while also maintaining a
private law practice. For decades; the Comproller's predecessors and the retirement system
accepted petitioner’s employers’ representations that he was an emﬁloyee and not an independent
contractor. Indeed, all three school district positions and the position with the County of Nassau '
were formally created and approved by the Nassau County Civil Service Commissioﬁ. 'On two
different occasions petitioner's applications to respondenfs’ predecessors for retroactive service
credit were granted, with his tier status changing first from Tier 3 to .Tier 2, and then from Tier 2
to Tier 1. He was also formally allowed to purchasc additional service credit by changing his
school district employment from a 10 month basis to a 12 month basis, Based upon the change
in tier status, he received reimbursement of his retirement system contributions. In addition, the
retireﬁ'xent system conducted an investigation into the issue of Qhether petitioner was an
employee ot an jndependent contractor with regpect to his position with Nassau County and
determined that he was an employee etititled to service credit. Petition'er thereafter retired and
began receiving benefits in 2000. |

By letter dated April 23, 2008, respondents suspended petitioner’s pension payments.




The letter stated that the determination was based upon a pteli'minéry review of respondents’
records and thaf an investigation was required of the circumstances under which petitioner
received service credit. By letter dated June 27, 2008 respondents made a preliminary
determination that petitioner “was registered as an employee when, in fact, [he was] an
independent contractor.” The letter stated only that such determination was based upon
retirement systemvrecords, records provided by the employer and other uns‘peciﬁcd
documentation. Such letter gave 'ioetitiéner 15 days to submit information. in support' of retaining
petitioner’s setvice credit and benefits. The final determination letter of August 19, 2008 mer.el:y
stated that based upon a review of petitionet’s relationship with the three school districts and the
county, including the information provided by petitioner, 1t was determined that petitiongr was an
independent contractor rather than an employee. No factual basis or reaso.ning for the
determination was provided.

The petition, hérei.n alleges that respondents arbitrarily and capriciously subétituted their
judgment for that of petitioner’s employers and respondents’ predecessors, that it was arbitrary
and capricious and contrary to law retroactively to apply new policies, that the suspené.i.on'. and

; r.ev.ocation of benefits and membership violated petitioner’s contractual property righté
guaranteed by the New York State Cénstitution, article V, section 7, that the procedures followed
violate petitioner’s due process right to a pre-deprivation hearing, that Retirement and Social
Security Law § 74 is not applicable to these circufnstances, that petifioner was not provided with
adequate notice of the basis for respondents’ actions, that the burden of proof was impermissibly
placed upon petiti.oner to show that he was an employee, that petitioner wiil be required to

present his case without knowledge of the basis for.respondents’ actions, that the determination




is contrary to 2 NYCRR part 370, and that rcspon.dents have no authority to change petitioner's
status absent an.crror in calculations or fraud. |

Respondents have moved to dismiss the petition on the grounds that it fails to state a
cause of action, that petitioner has failed to exhaust the administrative remedy of a hearing
provided by Retirement and Social Security Law § 74, thaf the issues are not ripe for judicial
review and that there can be no estoppel agajnst respondents. Petitioner’s oppdsitio,n to the
motion to dismiss expressly states that petitioner is not relying upon a theory of estoppel and a
review of the petition indicates that no such theory is asserted. Accordingly, the Court need not
address respondents’ arguments concerning estof)pel.

Petitioner contends that he does not have any administraﬁvc remed.y available because

Retirement and Social Security Law § 74 hearings are Jimited to determinations concetning

applications for retirement benefits (see Matter of Deputy Sheriff's Benev. Assn of Onondaga

County v Regan, 106 Misc 2d 258, 261-262 [1980] affd on other grounds 86 AD2d 680 [3d Dept
1982]). Indeed, the Iangu.age of the statute provides that an applicant. for a rétirement allowance
or other benefit may demand a hearing following.r'eceipt of a de‘tel'mi‘naﬁon of such an
application, Petitioner contg:nds that bis application for retirement was submi&ed and finally
determined eight yeé;rs ago and thus the statute is inapplicable.

Notwithstanding the restrictive language of Retirement and Social Security Law-§ 74,
there is a longstanding history of providing and/or requiring a hearing upon a determinatiori with

respect to retirement system membership or service credit (see Matter of Cole-Hatchard v

McCall, 4 AD3d 715 [3d Dept 2004]; Matter of Graham v New York State Police and Fire

Retirement Sys., 188 AD2d 826 [3d Dept 1992]; Matter of Brosnahan v New York State




Employees' Retirement Sys., 174 AD2d 954, 955 [3d Dept i991]). Such a hea.ri.ﬁg would be
authorized pursuant to tile Comptroller’s inherent authority é(see Uniform Firefighters of Cohoes,
Local 2562, IAFF, AFL-CIO v City of Cohoes, 175 Misc 2d 726, 730 [Sup Ct, Albany County
1998], mod on other grounds 258 AD2d 24 [3d Dept [1999?], affd 94 NY2d 686 [2000]) as weI'.l
as the general xlequirement that statutes be construed to uphii)ld their constitutionality (see
McKinney's Statutes § 150), as an administrative hearing néay be required to provide }larocedural
due process (see _Matter of Brennan v K-alucz;ky, 226 ADZé 953, 95 5 [3d Dept 1996])
. notwithsta.ndi.ng the absence of any spéciﬁc statu.tog proviéion (see Matter of Economico v
Village of Pelham, 50 NY2d 120, 127 [1980], overruled onf other grounds Cleveland Bd. of |
_Educ. v Loudermill, 470 US 532 [1985]). Itis therefore def:termined that petitioner does have an
administrative rémedy avajlable. |

| Petitioner contends that even if there is an availab]eé administrative remedy, because he

‘ : .
has raised constitutional issues he is not required to exhaust such remedy (see e.g. Watergate II

- Apts. v Buffalo Sewer Auth., 46 NY2d 52, 57 [1978]). Peﬁitioner contends that his retirement
benefits are constitutionally protected, and as such, he has faised a constitutional claim sufficient

to except the proceeding from the exhaustion requirement. ; However, the New York State

Constitution, article V, section 7, merely provides that retiﬁcment system benefits are contractual -

in nature and may not be impaired or diminished by state attion. Such guarantee does not render
an individual retirement system member's benefits imvi.ol.at:é. Rather,

“[t]he purpose of the constitutional provision is ‘to insure that pension and retirement
benefits [are not] subject to the whim of the Legisldture or the caprice of the employer’

(Matter of Village of Fairport v Newman, 90 AD2d 293, 295, Iv denied 58 NY2d 1112).

There is no constitutional violation unless the contractual benefits are unilaterally
diminished (id., 90 AD2d at 295-296; see, Rosei viNew York City Teachers' Retirement
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Bd., 282 App Div 216, 218; affd
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include only 13 or 14 fictors to consider in making the determination. A review of the 23
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itsclf. In addition, in contrast to the bx’eceding clajm, whether the administrative procedures
provide procedurall due process is primarily a question of law with no need for a detailed factual
record.

Petitioner contends that a hearing pursuant to Retirement and Social Security Law § 74
would fail to provide due process on the érounds that the statute fails to provide a pre-
termination hearing, that petitioner has not been given adequate notice of the claims against him
and that it would impermissibly transfer tine burden of proof to pétition.e.r. to establish that there
' was no error. In detérmining the extent of process which is due in any specific situation, the
Court must éonsider and weigh the nature of the private interest affc;:te;:l, the risk of error under
the challenged procedures comparg:d with that of alfernative procedures and the interests of the

governm.eﬁt (see Mathews v Eldrjdee, 424 US 319, 335 [1976]; Matter of Uniform Firefighters
of CohoesL,Loca 2562, IAFF, AFL-CIO v City of Cohoes 94 NY2d 686, 691 [2000)).

As noted above, the petxtxoner has a significant property interest in his retlremem system
benefits and membership which is speuﬁ.cally protected by the New York State Constitution. It
is likely that hé has made financial plans and incurred expc;nses based upon the expectation of
continued receipt of the benefits. In contrast, while the government has a strong interest in

preventing erroneous payments, or in recouping them if made (see Matter of Schwartfigure v

Hartnett, 83 NY2d 296, 300 [1994]), there has been no showing of a likelihood, or even a
significant possibility. of difficulty in fecouping payments made during the additional period -
required for a pre-deprivatjon hearing. There has a.léo been no showing that requiring 2.1 pre-
deprivation hearing would impose any great burden on the government, The government's

interest is further tempered by the fact that the retirement system is entirely funded by employer




and employee conttibutions which were in fact made by or on behalf of all retirement systém
members, including petitioner. The government’s interest is also distinguishable from the
analogous situation of termination of public employment. In such cases it has consistex'atly been
held that due process only requires initial notice of the specific grounds for termination, a
meaniﬁg’ful opportunity to be heard prior to termination and a prompt post-tcrmipdti,on

administrative hearing (see Matter of Hurwitz v Perales, 81 NY2d 182, 186 [1993]; Matter of

Prue v Hunt, 78 NY2d 364, 367-368 [1991]; Matter of Gaines v New York State Div. for Youth,

213 ADZd 894, 896 [3d Dept 1995]; see also Matter of Astor Gardens Health Care Ctr. v

Novello, 304 AD2d 961, 963-964 [3d Dept 2003]). However, in those cascs, the goﬁennnen’c

| also had the additional interest of ;emoving poorly pe.r.forming employees as soon as possible.
The third factor is the risk of an erroneous temporary deptivation if the hearing is no& held
prior to such deprivation. The issues involved in the question of whether petftioner 'was an
employee or an independent contractor encompass decades, with his public employxﬁem starting
in 1972. Tt is likely that a significant portion of the,evidence‘re.levant to the issues will be -
documeﬁtary in nature. Under su'ch circumstances a pre-deprivation héaring may not be '.
necessary to prevent a [ikeiihood of an erroneous initial determination. It is noted that petitioner
has been found to be an employce on numerous occasions by respondents’ predecessors on the
samme facts. However, while the Court would only be speculating as to whether an erroneoﬁs
| determination occurred in this instance given the absence of any stated factual basis for
respondents’ determination, the procedure actually followed herein by reépondents appears to
entail a high risk of an erroneous initial determination. Accordingly, the cdnolusion that a pre-

deprivation hearing may not be necessary is based upon the assumption that minimal due process




reqmremcnts of adequate notice of the grounds for the dc‘ccrmxmuon and a meaningful
opportunity to respond would be provided. As such, a determmat@n as to the extent of process
‘which is due will be based upon balancing thé private interests against the government’s
interests.

The Court finds that petitioner’s private interests may outweigh the government’s iimited
interest in effecting the deprivation prior to granting a hearing, As such, due process may require
that petitioner, who is already receiving retirement benefits, be providcd' a pre-deprivation
hearing (see Ortiz v Regan, 769 F Supp 570, 571 [1991]; Ortiz v Regan, 749 F Suép 1254, 1260
[19907). Therefore, the claim that a pre-deprivation hearing is required states a valid cause of

" action.

The petition, supported by copies of the notices provided, alleges that petitioner was ot
given any notice of the factual or theoretical basi.s for respondents’ determinations. There isno
indication as to what facts or considerations respondents ;elied upon in making their initial-
determination that petitioner was not an cmp)oyee Under respondemq procedure, petltl.oner is
cxpcctcd to bear the burden of proving that he was an employee in a vacuum with no notice as to
which factors should be addressed or erhphasized. The Court therefore finds that these

allegations of a lack of notice are sufficient to allege a violation of petitioner’s due process rights

(see Gray Panthers v Schweiker, 652 F 2d 146, 168-169 [1980]; Matter of Alvarado v State of

., 110 AD2d 583, 584 [1st Dept 1985]; Butler
v Wing, 177 Misc 2d 779, 790-791 [Sup Ct, New York County 1998] revd on other grounds 275
AD2d 273 [1st Dept 2000]). Furthermore, mandating that petitioner go forward with a post-

deprivation administrative hearing prior to article 78 review would deprive petitioner of due
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process and cause significant prejudice in requiring the presentation. of his case with a lack of
adequate notice, rendering the administrative remedy futile. Pefitioner has therefore shown‘ an
applicable exception to the exhaustion requirement. Accordingly, the motion to dismiss the due
_ process pre-deprivation hearing and lack of notice c].aimé for failure to state a cause of action
shall be denied.

With respect to the claim that the burden of proof has been impropei‘ly shifted to
petitioner, the State Administrative Procedure Act § 366 (1) specifically provides that the party
who initiates the administrative hearing shall bear the burden of proof. The constitutionality of

this procedure has been upheld in proceedings involving ordinaty property rights (see Matter of

Mayflower Nursing Home v Office of Health Sys. Mgt. of Dept. of I-Ieal.ﬂu of State of N.Y., 59
NY2d 935, 938 [1983]; see also Matter of Kingston v Gogman, 17 AD3d 1079 .[41'11 Dept 2005])
which do .n.ot'receive the game level of constitutiénal protection. as pe:rsonal ‘or liberty interests
(see Matter of Seiffert, 65 N'Y2d 278, 280 [1985]). It is only where heighteped constitutional
protection is required that it is improper to imipose the burden of proof on the indjividual (see
Matter of Miller v DeBuono, 90 NY2d 783, 792-794 [1997] [stigma plus from béi.r.ig placed on
patignt abuse registry]; Property Clerk of Police Dept. of City of New York v Harris, 9 NY3d 237
- [2007] Teivil forfeiture of property used to commit a crime]; Matter of Hammill v Blum, 75
AD2d 581, 582 [1980] [public assistance benefits required for the necessities of life]). Even
where there is sigxliﬁcant stigma associated with a determination to exclude an ajr carrier frc;m
government contracts due to safety considerations, imposing ﬁme ventire burden of proof upon the
entity challenging the governmental determination meets due process requirements (sec Reeve

Aleutian Airways, Inc. v United States, 982 F 2d 594, 601 [1993]). As discussed above, the
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instant pr.oceedi.hg involves ordinary property interests with Jittle enhanced constitutional

protection. Petitioner has therefore failed to show any impermissible transfer of the burden of

proof. Accordingly, such claim js without merit and shall be dismissed for failure to state a causc -

of action.

With respecé to the claim .that respondents arbitrarily and capriciously substituted their
1udgmcm for that of the petitioner’s employers and respondents’ .predecessors, petmoner has not
shown any exceptxon from the exhaustion of administrative remedies rcquu‘cmcnt Just as with
the claim of a retroactive application of new policies and procedures, a determination on such
claim must await a full administrative record. ‘Accofdingly, such claim shall be dismissed.

The petitiqn also alleges that the determination to terminate benefits and membership is
contrary to and in derogation of 2 NYCRR part 370. The regulations in qx*esﬁon., at 2NYCRR §
370.1, state that they are applicable to how service credit for Tier I members is to be calculated.
2 NYCRR § 370.2 provides:

Full credit shall be granted with respect to positions: (a) which do not have a specified
work day (or a specified number of work days in a month); and (b) in which the
individual is compensated on the basis of an "ahnual salary " that is set forth by law,.
yegulation, ordinance or resolution; and (c) where the actual compensation paid and/or
payable to such officer or employee is not reduced on account of hours/days not worked,

. 2NYCRR § 370.3 provides:

An individual shall receive prorated credit for the following types of service:

(2) Employees paid on an hourly, daily or per meeting employment. With respect to
individuals employed on an hourly or per diem basis, the service shall be credited based
on the fraction determined by dividing the number of hours/days worked in a month to
the number of hours/days that is conisidered full-time for the position. An individual who
is paid on a per meeting basis shall be considered to be employed on a per djem basis, and
a meeting attended by such individual shall be considered a day of work for service
crediting purposes. (b) Positions in which the member is employed to work a percentage
of a full-time position. Service credit shall be based on the percentage of time the
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individual is employed to work. For example, if an individual is hired to work 50 percent

of a full-time position, the individual will receive one-half of a year's credit for paid

service on the payroll for an entire year.
The regulations on their face expressly presumé that the retirement systern member is an
employee, and not an independent contractor. The regi\lations do ﬁot mention the jssue of how
to determine whether a retirement system merﬁber is properly desig‘natcd an employee rather than
an independent contractor. As such, the contention that the regulations replace or supercede the
common law criterja applicable to Wheth,er an individual is an employee or an independent
contractor is contrary to the express language of the regulations and is entirely without merit. It
is therefore determined that the provisions of 2 NYCRR. §§ 370.2 and 370.3 have no bearing on
 the fssue of wh‘et‘her petitioner was an employee entitled to membership and retirement benefits.
Rather, the regﬁlation.s are limited to the issue of how to calculate serviée credit for a member

who is actually an employee eligible for service credit. As such, the determination that petitioner

was an independent contractor rather than an employee is not in any sense contrary to 2 NYCRR

part 370, Such claim fails to state a cause of action and shall be dismissed:

Finally, the petition alleges that respondents do not have any authériiy to change prior
determinations with respect to membership and petitioner’s retirement benefits absent an error in
calculations or fraud.

“The Comptroller is required to correct ‘any change or error in. any record of the
retirement system [which] causes a member or beneficiary of such system. to receive more
or less than he would have been entitled to receive had such record been correct’
(Retirement and Social Security Law § 111 [b]; see, Matter of Boudreau v Levitt, 67
AD2d 1053, 1054, Iv denied 47 NY2d 706). Petitioner's claim, that the improper
classification of a worker as an employee is not an ‘error’ within the meaning of this
provision and hence not subject to correction by the Comptroller, is logically indefensible

© (cf., Matter of Boudreau v Levitt, supra).” (Matter of Brosnahan v New York State
Employees' Retirement Sys., 174 AD2d at 953).
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Clearly an error as to the classification of a wotker as an employee is not an error in a caiculatio.n.
nor was therc any mentjon of fraud in the holding. 'As such, essentially the same argument was
expressly rejected by the Court. It is therefore determ i-ne;d that such claim shall be disrnissed fpr
failurc to state a cause of action.

Accordingly, it is

ORDERED, that the respondents’ motion to dismiss is hereby granted to the extent
indicated ,here'in,.aﬁd it is further, | |

ORDERED, that the respondents are granted 20 days in which to serve an answer to the
remaining due process claims concerning the.timing of the hearing and a lack of proper notice."

This shall constitut.e. both the Decision and Order of the Court. All papers, including this
Decision and Order are being returned to thé attorneys for respondents. The signing of this
Decision and Order shall not constitute entry or filing under CPLR 2220. Counsel is not l;elicved
from the applicable provisions of that séction relating to filing, entry and notice of enfry.

SO ORDERED.

ENTER.

Dated: April /0, 2009
Albany, New York

/MMM/

. Hon. Gerald W, Connolly
Acting Supreme Court Justice
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Papers Considered:

1, Order to Show Cause dated September 29, 2008;

2. Petition verified September 26, 2008 with accompanying exhibits;

3. Affirmation of James W. Roemer, Jr., Esq. dated September 26, 2008 with.
accompanying exhibits; '

4, Affidavit of Albert A. D’ Agostino, Esq. dated September 26, 2008;

5. Supplemental Affidavit of Albert A. D’ Agoﬂmo Esq. dated Scptcmbcr 26,2008
with accompanying exhibits;

6. Notice of Motion dated November 24, 2008;

7. Affirmation of James W, Roemer, Ir., Esq. dated December 9, 2008 WLth

' accompanying exhibits.
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